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Internationally, Building Information Modelling (BIM) has been identified as one of the key 
technologies that will transform the construction industry. Unsurprisingly, Singapore has 
jumped onto the bandwagon, with the adoption rate for BIM rising from 20% in 2009 to 65% 
of all constructions in 2014. The key value of BIM lies in enabling building professionals of 
various disciplines (architects, structural engineers, structural professionals, M&E engineers 
and contractors) to explore the building project digitally before it is built. The 3-D model of a 
project and drawings can be shared among the professionals who can then analyse and 
resolve potential design clashes before construction begins. BIM facilitates better teamwork 
among professionals which in turn reduces unnecessary re-works when the project is being 
constructed.  

BIM, with its strong emphasis on collaboration, has not been a construction industry 
hallmark. Instead, the industry, its practices and its contract documents assume definite and 
distinct roles and liabilities. As such, concerns as to (i) whether the use of BIM alters 
traditional allocation of responsibility and liability; (ii) whether the party managing BIM 
assume additional liability exposure; as well as (iii) how should intellectual property rights be 
accessed when using BIM, are important legal questions that need to be addressed in using 
BIM.    

Reports have emerged of the first known BIM lawsuit. It is said that the project was a 
construction of a life-sciences building at a major university. Things went array when the 
mechanical, electrical and plumbing (MEP) contractor ran out of room in the ceiling plenum 
to assemble the MEP system. At that stage, approximately 70% of the work had been 
completed. The project architect and MEP engineer used BIM to fit the MEP system into the 
ceiling plenum, but the contractor ran out of room because no one informed the contractor 
that a very specific installation sequence was necessary for the system to fit. As a result of 
this problem, the MEP contractor sued the project owner, the project owner sued the 
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architect, and the architect’s insurance carrier joined the consulting engineering firm that 
designed the MEP system. Apparently, the lawsuit has since been settled.  

This lawsuit highlights one of the various industry concerns about the use of BIM and its 
possible legal complications. These concerns and legal implications include: 

 

1. Incorporation into Contracts 

The incorporation of BIM into the contractual relationships of the parties in a project is a 
conceptual issue that has to be sorted out at the beginning. Bearing in mind that BIM should 
ideally be used by the entire team in a project consisting of various parties and the fact that 
BIM could be used at different stages for different purposes (for example, for design, for 
construction and for building life cycle management), the question that usually comes up is 
how does one legally ensure that all parties involved are working based on the same set of 
rules. Indeed, the question may even be asked if it is necessary for the same set of rules to 
apply to all parties. Traditional contract framework is essentially bilateral in nature. If indeed 
it is desirable that all parties work on the same set of rules, how does one seek to 
contractually or legally bind all parties to the same set of rules when there is no “super 
contract” which binds all the parties in a project?  

One possible solution could be the use of a “super contract” which is to be entered into by all 
parties. However, this is not without its difficulties. Parties in a project may enter the project 
at different points of time. In the traditional procurement method of build to design, one can 
see that the design team will start after which the main contractor will come in (after the 
usual tendering process). Sub-contractors and specialist suppliers may come in later. Certain 
trades may only come into play at very advanced stages of the project. Yet, all these parties 
could and may be involved in using BIM for the project. The idea of a “super contract” 
signed by all parties entails ensuring and monitoring that all parties sign on to the “super 
contract” at various points in time. This appears to be quite cumbersome. 

Another solution could be the use of a set of conditions of contract for BIM which is 
incorporated into the various contracts of the parties in a project. While all these contracts are 
usually bilateral in nature ie between the two parties directly concerned with the contract, it is 
legally possible for other parties to benefit from the provisions of the contract by relying on 
the provisions of the Contracts (Rights of Third Parties) Act, Cap 53B. Essentially, the Act 
allows non-parties to take the benefit of contractual provisions which they are not party to 
provided the contractual provisions identify the non-parties and seek to confer a contractual 
benefit on them. This, judging from jurisdictions where attempts have been made to provide 
contractual solutions, appears to be the more practical solution. 
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2. Models Created and their Relationships 

Another  legal issue is the number of models to be created, their relationship, and the 
relationship between the model(s) and 2D drawings. Where multiple models are to be 
produced, the parties should indicate which model takes priority in the event of conflict in the 
information contained in each of the models. The parties would need to agree on the content 
and format of each model and the required standards to be employed. Standards may also be 
based on national or international standards, e.g. BS 1192:2007 Collaborative Production of 
Architectural, Engineering and Construction Information – Code of practice published by the 
British Standards Institution or the Singapore BIM Guide. It is also important to define the 
position of 2D drawings which will be required for obtaining building permits and the level 
of information/reliance to be placed on them, this will be important especially in terms of the 
level of detail in a project. Conflicts between 2D drawings and 3D models will also need to 
be considered and an order of priority agreed beforehand. 

 

3. Management 

Whether the parties contribute to a single model or federation of models the process would 
require management. This may require a BIM manager or some similar role to be introduced 
to ensure that someone in the project is ultimately responsible for the management of the 
process. It is important to identify the issues the parties must agree on and the extent to which 
these are to be managed by the BIM manager, for example, model access, scope of services, 
software matrix etc. The legal issues here include: who appoints the BIM manager, how is the 
manager to be replaced, and who bears the costs, if any, arising from this role and to what 
extent does the BIM manager operate as the final arbiter on any disagreements or disputes. 
The roles of other parties and stakeholders in the BIM process should also be clearly outlined. 
Whether the same or different people occupy these roles, the relationship between the BIM 
manager and its other role in the project and other team members should be clearly spelt out. 
It should also be borne in mind that the BIM Manager may be replaced during the course of 
the project and how such a development is to be managed.  

 

4. Intellectual Property Rights 

Another obvious legal concern is intellectual property rights. The nature of BIM dictates that 
the final product or even intermediate products are by necessity the product of joint 
authorship and derived from contributions from various parties. In such situation, questions 
may arise as to the right of any party to the use of contributions from other parties. How will 
the authors of any contribution ensure that their intellectual property rights are protected? 
Conversely, what protection can the parties have against any party introducing contributions 
which are “illegal” because the party does not own the intellectual property rights to the 
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contribution or the right to use it? Issues concerning the confidentiality of any information in 
contributions will also need to be addressed.    

 

5. Responsibility for Errors in Contribution 

There is also the  issue of responsibility for errors in any contribution. On one hand, one 
might think that the obvious solution will be for the party responsible to be made to 
indemnify the others. On the other hand, would it be better for the process if parties were 
encouraged to work without fear of facing claims from other parties? Traditionally, project 
designers (architects and engineers) have managed the risks of reliance by disallowing 
reliance by parties other than their direct client and creating caveats supported by the law, 
limiting their liability to application of the relevant standard of professional care and due 
diligence. The BIM process would give direct access to the model to a variety of parties, who 
would take decisions and allocate resources based on the information contained in it. This 
potentially creates new classes of possible liability. To manage this risk, one possible solution 
is to provide that all project participants waive the right to consequential damages and limit 
liability to direct losses connected with the project. 

In Singapore, to address some of these concerns, the BIM Steering Committee (BIMSC), set 
up by the Building & Construction Authority (BCA), drafted the BIM Particular Conditions. 
The BIMSC had  wide construction industry representation consisting of developers, 
government organisations, consultants and contractors. Some of the features of the BIM 
Particular Conditions include: 

a. All parties to a project shall incorporate the BIM Particular Conditions into all 
agreements for services, supply and/or construction where at least one party is 
involved in the BIM process, by having a clause in the contract which says that the 
BIM Particular Conditions is one of the documents which forms the contract. The 
contract must also have clause which identifies the guide to be used (e.g. the 
Singapore BIM Guide). This clause should be identical in every BIM user’s contract.  

b. Generally, the BIM Particular Conditions serve to preserve the contractual 
relationships among the parties to a project. The BIM Particular Conditions states that 
the BIM Particular Conditions does not change any contractual relationships or shift 
any risks of the parties in a project as provided in the principal agreements (which is 
defined to be the main contract to which the BIM Particular Conditions are to be 
incorporate into) However, in the event of a conflict between the BIM Particular 
Conditions and the principal agreement, the former prevails.  

c. The standard of care applicable to each party regarding any contribution shall be in 
accordance with the Principal Agreement or as provided by law. There is thus no 
change in risk allocation due to BIM. 
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d. The BIM Particular Conditions also provides for the appointment of a BIM Manager. 
The role of the BIM Manager involves calling all parties to the Project to agree upon 
the terms of a BIM Execution Plan, which would be developed in accordance with the 
BIM Guide. The BIM Execution Plan outlines the overall vision along with 
implementation details for the team to follow throughout the project. This is done by 
defining the roles and responsibilities of the project members for their BIM 
deliverables.   

e. The party managing BIM (“Model Author”) does not assume additional liability 
exposure as any use by subsequent Model Authors or Model Users, of a portion of the 
3-D representation of the Project (“Model Element”), that is inconsistent with the 
BIM Execution Plan, shall be at their own sole risk and without liability to the Model 
Author. The BIM Particular Conditions states that subsequent Model Authors and 
Model Users shall indemnify and defend the Model Author from and against all 
claims arising from or related to the subsequent Model Author’s or Model User’s 
unauthorised modification to, or use of, the Model Author’s content.  

f. Generally, parties retain copyright in their contribution. The BIM Particular 
Conditions provides that each party warrants that it owns the intellectual property in 
its contribution and indemnifies against claims by third parties for alleged 
infringement of copyrights contained in the party’s contributions. In addition, a 
limited non-exclusive license for the use of the party’s contributions is granted to all 
parties upstream and downstream to carry out the project and only for purposes of the 
project. Save for the fact that parties are entitled to keep archival copies, the license to 
use is only for the duration of the project or as permitted by law. Nevertheless, the 
employer is entitled to use the final design model after project completion if it is 
allowed in the principal agreement between the employer and the party concerned and 
in accordance with the terms of the principal agreement. In sum, in the absence of 
express language to the contrary in the principal agreement or in the BIM Particular 
Conditions, nothing in the BIM Particular Conditions, shall be construed to dispossess 
any party in the project of copyright or license rights held by that party in its 
contribution to any model. Other parties that provide contributions to a model shall 
not be deemed as co-authors in the contributions of other parties to the project.  

As can be seen, the BIM Particular Conditions seeks to assure users of BIM that traditional 
allocation of risks and liability will not be changed. Indeed, the BIMSC sought to provide for 
as little change as possible from what is already practised in the industry. The main 
consideration was acceptance by the industry and this was best achieved by providing what 
was known and in use rather than prescribing something new. 
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Conclusion 

There are many benefits that BIM has to offer to the growing construction industry in 
Singapore. No doubt there are legal issues which will arise in the use of BIM but in the main, 
these can be dealt with by careful contractual provisions. The publication of the BIM 
Particular Conditions seeks to provide a common platform for the industry in Singapore to 
deal with the legal issues in the use of BIM. As can be seen, the BIM Particular Conditions 
seeks to assure users of BIM that the use of BIM will not alter traditional allocation of 
responsibility and liability, that the party managing BIM does not assume additional liability 
exposure and that parties retain copyright in their contribution. It is hoped that the BIM 
Particular Conditions will make the adoption of BIM by the construction industry easier by 
removing concerns over legal issues in the use of BIM.   


