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Adjudication – Clarifying The Scope of the Independent Contractor Defence 

Management Corporation Strata Title Plan No 3322 v Mer Vue Developments Pte Ltd and 
others (King Wan Construction Pte Ltd and others, third parties) [2016] SGHC 38 

In Summary  

The Singapore High Court on 16 March 2016 decided that the Developer, Architect and Main 
Contractor of a construction project could rely on the defence of being independent contractors 
in a claim in tort against them for building defects, such that they were not liable for the alleged 
defects in tort.  

Facts  

Proceedings were brought by the MCST against four defendants in respect of defects in the 
common areas of the condominium, namely, the developer, the Main Contractor (for firstly, 
failing to carry out construction works in a good and workmanlike manner and/or in 
accordance with approved plans, specifications and industry standards and secondly, for 
breach of warranties issued by the Main Contractor and their sub-contractors to the developer 
which was subsequently assigned to the MCST), the Architect (in tort for failing to employ 
reasonable care and skill in the design of the development and/or supervision of the works for 
The Seaview) and one of the Architect’s sub-contractors.   

Issue 

The main preliminary issue to be decided was whether developer, main contractor, and the 
architect were entitled to raise the Independent Contractor Defence against the MCST’s claim 
in tort in relation to all or some of the alleged building defects. The developer, main contractor, 
and the architect argued that they were entitled to raise the defence as they had engaged 
independent competent contractors and/or consultants to perform the works from which the 
alleged building defects arose. 

Holding of the High Court 

The High Court held that the developer, the main contractor, and the architect were entitled to 
rely on the Independent Contractor Defence, insofar as they had engaged independent 
competent sub-contractors or sub-consultants to perform the relevant works. This decision 
was upheld by the Court of Appeal. 

The Fundamental Test of Independent Business  

This test was originally held to be the extent of the control exercised by the employer over the 
servant but it has now been rationalised as being only an important factor to consider. The 
overarching and fundamental test in the inquiry is whether the contractor was performing 
services as a person of business on his own account. Even a reservation of a right to direct or 
superintend the performance of work cannot transform into a contract of service what is in 
essence an independent contract. Generally, if a contractor performing services does so in the 
course of an already established business of its own, the application of the fundamental 



independent business test is “easier” as this strongly points to the contractor being an 
independent contractor and its contract being a contract for services.  

The Employer’s Duty to Exercise Proper Care in Appointing an Independent Contractor  

This was emphasised by the Court as liability may still arise due to the employer’s negligence 
in selecting and appointing an independent contractor.  

Public Policy 

The High Court also rejected the MCST’s argument on public policy, i.e. that the main 
contractor and the architect should not be entitled to the Independent Contractor Defence as 
the MCST would then have little or no recourse in respect of the alleged building defects, 
since the MCST would have difficulties in identifying the relevant sub-contractors or sub-
consultants against which to pursue its claims. 

View 

Although this case establishes the availability of the independent contractor defence to main 
contractors and other construction professionals, they may nevertheless be liable if they have 
interfered in the manner of the independent contractor’s performance of its work. Similarly, 
they cannot escape liability if they had not taken proper care in appointing the independent 
contractors  

Management Corporation Strata Title Plan No 3322 v Tiong Aik Construction Pte Ltd and 
another [2016] SGCA 40 

In Summary  

This case was a continuation of a point of appeal from Management Corporation Strata Title 
Plan No 3322 v Mer Vue Developments Pte Ltd and others  [2016] SGHC 38, where the 
Singapore Court of Appeal on 4 June 2016 explored whether, and to what extent, the 
management corporation had recourse in tort against the builder and the architect for building 
defects in the common property of the condominium development where the defects were not 
caused by the negligence of the builder and/or architect but by the negligence of their sub-
contractors. 

Issues 

The subject of the appeal was the MCST’s claim that the Architect and the Main Contractor 
owed it non-delegable duties under both statute and common law to ensure that the 
Condominium’s common property were designed and built with reasonable care. 

Holding of the High Court 

The High Court held that an employer could be held liable for the negligence of its 
independent contractors if a non-delegable duty was breached. However, it held that 
construction professionals were only under a common law duty not to unreasonably delegate 
any of its professional responsibilities. In this case, the Court decided that the non-delegable 
duty advanced by the MCST did not exist under statute or common law.  

The MCST appealed against the Judge’s finding, and the scope of the appeal was then 
narrowed to focus solely on whether the Main Contractor and the Architect owed the MCST 



non-delegable duties under common law to build and design The Seaview with reasonable 
care. 

Holding of the Court of Appeal 

The appeal was dismissed and it was found that the non-delegable duty advanced by the 
MCST did not exist under statute or common law. The Court did so with reference to the tort 
of negligence, where a person is generally held liable for his own carelessness only, not the 
carelessness of others.  

Issue of Vicarious Liability  

The Court acknowledged vicarious liability as a derogation from this principle as it permits 
the imputation of secondary tortious liability on an employer on the basis of its employee’s 
primary tortious liability.  However, it held that this principle does not extend to imposing 
liability on employers for the negligence of their independent contractors and there is no basis 
in this doctrine for the negligence of independent contractors, thus allowing employers to raise 
the independent contractor defence against a claim of vicarious liability. 

Personal Duties 

It was emphasised that since non-delegable duties are personal duties, while the task of 
performing a non-delegable duty may be delegated, the person owing the duty remains legally 
responsible for the conduct of those employed to perform the duty.  

The BCA 

The Court could not agree with the submission of the MCST that it was artificial or arbitrary 
to draw a distinction based on whether the subcontractor’s negligence resulted in non-
compliance with the building regulations. This was firstly because the focus of the BCA was 
on structural soundness and safety, to the exclusion of workmanship defects. Secondly, even 
if a case could be made out that such a focus was unduly narrow, this was a distinction drawn 
by Parliament and it was not for the court to question or undermine that distinction.  

View  

Although this case establishes the availability of the independent contractor defence to main 
contractors and other construction professionals, they may nevertheless be liable if they have 
interfered in the manner of the independent contractor’s performance of its work. Similarly, 
they cannot escape liability if they had not taken proper care in appointing the independent 
contractors. 

 

 

 

 

 

 

 



Construction Contracts - Whether lump sum contract a feature of design and build 
contracts  

Goh Eng Lee Andy v Yeo Jin Kow [2016] SGHC 110 

In Summary 

This Singapore High Court decision on 2 June 2016 explored whether a lump sum contract is 
a feature of design and build contracts, and held that a design and build contract, in the absence 
of any terms to the contrary, necessarily incorporates a lump sum contract. 

Facts 

The Plaintiff, who wanted a house built, approached the Defendant, a building contractor, who 
provided three quotations for the construction work, the last of which contained the term 
“design and build”. The Plaintiff accepted the last quotation but refrained from executing it 
until the construction drawings were finalized.  

Work commenced on the project but appeared to have been abandoned around September 
2013 over payment issues. The Plaintiff terminated the building contract and employed 
replacement contractors to complete the construction work. The Plaintiff then sued the 
Defendant for breach of contract and the Defendant counterclaimed for the cost of variation 
works undertaken by him. The Defendant also alleged in the counterclaim that the Plaintiff 
had breached the contract by failing to make progress payments and terminating the contract 
without basis.  

Whether the Contract is a “Design and Build” Contract 

The Court stated that since term “design and build” is a legal term of art carrying a defined 
meaning in law, it is thus evidence of the parties’ intention to enter into a “design and build” 
contract. The Court also considered parties’ conduct and held the Defendant undertook a 
course of conduct consistent with the obligations a contractor entering into a “design and build” 
contract would undertake. 

The Court then compared the second and final quotation and found that although the scope of 
works was largely similar, the price of the final quotation was significantly higher than the 
second quotation, which indicated that parties intended to enter into a more expensive “design 
and build” contract. 

Incorporation of a Lump Sum Contract 

The Court then held that in the absence of any contrary terms, a “design and build” contract 
necessarily incorporates a lump sum contract, as in both, the contractor had to do everything 
necessary to achieve the contractual scope of works at the agreed price. It was then stated that 
under a “design and build” contract, the contractor would have no recourse to the owner for 
additional payments unless it could be shown that the works undertaken were substantially 
different from the original design or that the additional expense came about as a result of the 
owner’s breach. In this case, it was held that the Defendant could not claim for additional 
payment for variation work unless the variation work was extraneous to the work 
contemplated under the contract (which they were not). 

 



View 

This case highlights that the court may go beyond the strict wording used by parties in the 
contract. In determining the completion date and whether the contract was a design and build 
contract, the court did not confine itself to the words and descriptions used in the contract, and 
instead also examined the extrinsic evidence available, including the conduct of the parties. 

The Court has clarified “design and build” contracts. The inclusion of such a term in a building 
contract would establish a prima facie position that the parties intended a contract which 
required the contractor to provide both design and construction services for a fixed price.  

CONSTRUCTION STANDARD FORM CONTRACTS – TEMPORARY FINALITY 
OF INTERIM PAYMENT CERTIFICATES 

Ser Kim Koi v GTMS Construction Pte Ltd [2016] SGCA 7 

In Summary 

This Singapore High Court decision on 16 March 2016 sets out the circumstances where 
temporary finality, which facilitates cash flow for contractors in the building and construction 
industry, may be withheld from interim payment certificates issued by an architect. It also 
clarifies the architect’s role in enforcement proceedings.  

Facts 

The Employer entered into a construction contract on the SIA Conditions with the Contractor 
to build three buildings on his property. The buildings failed an inspection by the Building 
and Construction Authority (“BCA”) for the issue of the Temporary Occupation Permit 
(“TOP”). Thereafter, the Architect issued the Completion Certificate despite the fact that TOP 
was not obtained. 

The Architect subsequently issued two interim payment certificates, but the Employer refused 
to make payment on them, alleging extensive defects in the buildings. Relying on the principle 
of temporary finality of interim certificates in SIA clauses 31(13) and 37(3)(h), the Contractor 
applied for summary judgement for payments due under the Disputed Certificates, which was 
granted by the assistant registrar and affirmed by the High Court on appeal. However, the 
employer appealed to the Court of Appeal ;’ 

Issues before the Court of Appeal 

The primary issue was whether the Employer had made out any exceptions in the Contract to 
deprive the Disputed Certificates of temporary finality and thus entitle the Employer leave to 
resist summary judgment. 

Defence of Fraud 

The Employer argued that there was a bona fide defence of fraud as shown by the Architect’s 
reckless conduct in issuing the Completion Certificate when the Buildings were not ready for 
occupation and use, and not completed. However, the Contractor took issue with the lack of 
evidence showing fraud.  

 

 



Doubting the Architect’s Honesty 

The Employer also impugned the Architect’s honesty when contrary to the Schedule, there 
were in fact “extensive defects” to the Buildings. The Employer also alleged recklessness in 
certifying payment in the Disputed Certificates due to the incorrect timber decking thickness 
and soil type used. However, the Contractor contended that the Employer could not argue the 
Disputed Certificates were tainted by fraud by taking issue with the Completion Certificate 
since they were separate certificates. 

Holding of the Court of Appeal 

The Court stressed that at the enforcement stage of interim payment certificates, it is important 
to note whether an architect’s certificate was validly issued in accordance with the terms of 
the contract, rather than the merits of the certificate. Any allegation of irregularity in a bid to 
undermine the validity of such a certificate must be backed up by evidence. 

The Court also held that reckless certification can amount to fraud and therefore temporary 
finality can be denied to certificates issued by the Architect which are, to the knowledge of 
the Architect false, or issued by the Architect without any belief in its truth, or recklessly, 
without caring whether the certificate is true or false. 

In this case, the Court held that the Architect had breached the requirement to issue the 
Completion Certificate only “when the Works appear to be complete and to comply with the 
Contract in all respects” and until all parts of the works were in the Architect’s opinion ready 
for occupation and use, and all services are tested, commissioned and operating satisfactorily, 

3 Main Factors proving Architect’s Recklessness in issuing Payment Certificates 

The three factors were that (a) the TOP inspection had failed, (b) standards set out in the TOP 
inspection letter on staircases and barriers had not been met, and (c) certain basic works and 
services had not yet been tested, commissioned or checked. 

Failure to Certify Release of Retention Sums 

The Architect also failed to certify the release of retention sums upon the issue of the 
Completion Certificate, as required under clause 31(9) of the SIA Conditions.  

View 
 
This case provides much needed clarification that any deviation at all from contract terms in 
the issuance of certificates could deprive the certificates of temporary finality, as well as the 
architect’s role in proceedings to enforce interim payments. It is good practice for Architects 
to ensure that the works are fit for occupation and use before issuing completion certificates.  
 


