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- An Account by Chair of Conference Organising Committee 

 
The SCL(S) held its Annual Construction Law conference at Hotel Fort Canning on 14 
September 2017.  
 
The conference had a record-breaking turnout of more than 200 delegates and welcomed 
speakers and thought leaders from across the region to, discuss topics and issues relating to 
the theme “Construction Law – Practice in Changing Times”, address how construction law 
has been impacted by changes in the industry and  look at the corresponding legal 
developments and the future of our industry.  
 
Morning Sessions 
 
Key Note Address by Mr Wong Heang Fine – Group CEO, Surbana Jurong Private Ltd 
 
Mr Wong delivered an enlightening keynote speech, sharing his views on the future direction 
of and trends that are taking place, in the industry, the increasing globalisation of construction 
projects, creating more collaborations and partnerships among players along the value chain, 
and the need to leverage on technology for growth such as building information modelling and 
artificial intelligence.  
 
Relevantly, Mr Wong highlighted that the law must also recognise the evolving landscape and 
a strong legal framework is necessary to drive business growth.  
 
Session 1: Deep Dive into Delay 
 
This session was explored via presentations and panel discussion involving Ms Lucy Garrett, 
Mr Shourav Lahiri, Mr Trevor Lam and Mr Jon Prudhoe. 
 
Delay experts, Trevor and Jon, covered the key points relating to extensions of time 
entitlement. These were illustrated by way of simple examples and showed the different 
methods of prospective delay analysis (PDA) and retrospective delay analysis (RDA) such as 
‘impacted as planned’, ‘time impact analysis’, ‘time slice window analysis’, ‘collapsed as-built 
analysis’ and ‘as-planned v as-built’.  
 
This was followed by a lively panel discussion, moderated by Shourav, where speakers had 
to consider and discuss the following practical questions: 
 

1. What type of analysis do standard forms (PSSCOC, SIA , FIDIC, JCT) require? Can 
both PDA and RDA be justified? 

2. Identifying the critical path – could the results be different using PDA and RDA and the 
treatment of float. 

3. Identifying the relevant delay event and the importance of showing a causal connection 
between the event and effect. 

4. Impact of concurrency in PDA and RDA. 
5. Misuse of PDA or RDA by a contractor / employer. 

 
Lucy highlighted that courts / tribunals are less inclined to look at PDA given that the trials / 
hearings would usually occur after the project is completed. A particular point of interest was 
Lucy’s analysis on clause 14.3(3) of the PSSCOC. Based on her reading, clause 14.3(3) 
appears to indicate the possibility of granting an extension of time for events which do not 
cause a delay in completion.  
 



Significantly, there was consensus by the delay experts that PDA is not dead (although Lucy 
held a different view).  
 
Session 2 : “No one finds fault with Defects which are the result of nature – Aristolle 
384-322 BC” – A Discussion on Current Issues with Defects 
 
This session was moderated by Anil Changaroth (SCL(S) Chairman 2012-14 and its current  
representative on the SCL (International) Relations Committee) with 3 speakers on the panel  
coming from diverse backgrounds within the construction industry, namely Dr Sean Brady, Mr 
Chan Kok Way and Mr Ho Chien Mien. 
 
From an architect’s perspective, Kok Way felt that defects are usually the result of the use of 
defective work/materials, type of construction methodology, design deficiency, negligent 
supervision and issues due to maintenance following completion of works. Whilst the Building 
and Construction Authority has publications / guide books on Good Industry Practices, he 
observed that these are however not widely used. Construction designers or professionals 
seemingly prefer the use of other standards or international standards instead. 
 
In a presentation laced with anecdotes, Dr Sean Brady led the delegates through well-
illustrated cases of engineering disasters and presented the key findings of a research study 
on the main causes of defects or failures. The main take-away from Sean’s presentation is 
defects can be mitigated through communication and collaboration. 
 
Chien Mien took the delegates through the definition of defects found in the PSSCOC form. It 
was noted that this was absent from the other standard forms such as the REDAS Conditions, 
SIA Conditions and FIDIC Red book. Having said that, he did add that the absence of a 
definition is not a cause of concern. As to what constitutes a defect, the analysis covered the 
compliance with contract specifications, fitness for purpose obligation and the distinction 
between patent and latent defects. Under the common law, there is no implied obligation in 
construction contracts that a contractor has to ensure that his work complies with all applicable 
laws. As to the party to be blamed for defects, this is very much a question of causation of fact 
and causation of law, remoteness of damage and issues relating to design liability. He also 
offered his views on how design risks could be better managed from a contractor’s and owner’s 
perspective. 
 
Afternoon Sessions 
 
Session 3 : Updates on Developments in Construction Law 
 
This session was dedicated to the developments in construction law and presided by Mr Toh 
Chen Han, Vice-Chairman of SCL(s). The speakers were Mr Melvin Chan and Mr Chow Kok 
Fong. 
 
Melvin addressed the audience on recent decisions involving loss of profits, implied term of 
due diligence, limitation / time-bar, design and build contracts and independent contractor 
defence.  
 
Kok Fong then reviewed the recent cases relating to the Building and Construction Industry 
Security of Payment (“SOP”) Act. 
 
Session 4 : Speaking of Change – A Dialogue between Leading Practitioners 
 
The last session was centred on the key trends and developments which are impacting the 
practice of construction law and the resolution of construction disputes. The session was 
moderated by Mr Ronnie King, Managing Partner of the Singapore office of Ashurst LLP. The 



panel comprised of Mr Lee Chau Ee, Dr Colin Ong QC, Mr Paul Sandosham and Ms Marion 
Smith QC. 
Chau Ee’s presentation focused on the evolution of dispute resolution provisions in major 
international construction disputes generally and specifically under the FIDIC form. He 
observed that these contractual provisions have moved from a basic two-tier model to more 
convoluted multi-tiered models.  
 
Colin spoke extensively on dispute adjudication boards (DAB). He highlighted and provided a 
synopsis of the long-drawn proceedings of CRW Joint Operation v PT Perusahaan Gas 
Negara (Persero) TBK . In that case, the majority of the Court of Appeal of Singapore in the 
2015 decision expressed the view that any failure to comply with a binding but non-final DAB 
decision can be referred directly to arbitration under the 1999 FIDIC Red Book dispute 
resolution mechanism. Following this decision, Colin felt that parties should consider adopting 
the amendments proposed by the FIDIC Guidance Memorandum 2013. 
 
Paul shared with the delegates on the effective management of arbitration. He touched on the 
availability of arbitrators who can devote time for the proceedings and publishing a timely 
award, identification of issues, early appointment of quantum and delay experts, the necessity 
of factual witnesses, reduction of documentation in the hearing and core bundle, legal 
questions that should have been dealt in submissions instead of during cross-examinations 
and new procedures that parties can take advantage of in arbitration. However, he highlighted 
that these would require some mindset shift and conscientious effort by all stakeholders.  
 
Marion, a visiting Queen’s Counsel from 39 Essex Chambers in London, centred her 
presentation on the issue of good faith and fair dealing in the final account. Apart from perhaps 
long term contracts, the English courts have been reluctant to imply the duty of good faith. 
Marion considered the prospects of good faith obligations which might still work depending on 
the seat of jurisdiction. It is noted that the United States has operated the doctrine of good 
faith with no apparent problem. 
 
Ms Moon Kua, Co-Chair of Professional Development of SCL(S) made the conference closing 
remarks and expressed her thanks to all speakers and also the sponsors which contributed to 
the success of the event; Navigant, CTBH and Pinsent Masons MPillay.  
 
To round off the evening, the conference delegates were treated to an evening of networking 
cocktails. 
 
Contributed by: Moon Kua - Arcadis Singapore Pte Ltd 


